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Aooeal Under Section 44 of RERA ACT 2016.

ORAL JUDGMENT :

Challenqe to lmpuqned order

1. The Appellant-promoter has challenged the final order

dated 19 09 2018 passed by Adjudicating Officer, MahaRERA in

Complaint No. 11205 whereby the appellant/promoter is directed to

1 AppellanUPromoter.
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pay interest at the rate of 10.05% p.a. on amount of Rs.39,24,4421'

within one month sion ef the flat as per'

@2$3&.20t$along with costs of Rs.20,000/-.

Status of parties

2. Appellant is the promoter. Respondent is allottee.

Complaint No. 11205 was filed under Section 18 of RERAAct 2016

by allottee. I will refer the parties as per their original status as

allottee and promoter.

Case made out bv Allottee

3. Promoter launched the project known as "Mantri

Ventage" at Kharadi, Taluka Haveli, District Pune. Promoter

executed an agreement for sale in respect of flat No,306

admeasuring 83.21 sq. meters situated on the 3'd floor of Wing 'B'

along with right to use open terrace admeasuring about 15.41

square meters and an exclusive right to one Car parking in the said

project. Agreement for sale was registered on 25.08.2015. Agreed

price of the flat was Rs.66,18,6251-. Promoter agreed to give

possession of the flat to the allottee on or before December,2017.

Allottee paid about 60oh amount of the price of the flat i.e.

Rs.44,97,4031- to the promoter as per the schedule of payment of

price agreed between the parties. Promoter failed to hand over the

possession of the flat on due date i.e. December, 2017. ln the

month of June, 2017 promoter informed the allottee by issuing letter

that project could not be completed due to unavoidable

circumstances and there is a delay in handing over the possession

on account of said unavoidable circumstances. Promoter agreed to

complete the project on or before December, 2019 and further

assured to hand over the possession along with occupation
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certificate till June,2020. Allottee did not agree with the extended

date of possession as informed by the promoter. As the project was

incomplete promoter registered the project with MahaRERA under

RERAAct, 2016. considering the delay in getting the possession,

allottee decided to claim interest and compensation as per Section

18(1) and Section 18(3) of RERA Act, 2016 by filing complaint

under section 31 of RERAAct, 2010 against the promoter. Allottee

also sought the relief of imposing punishment under Section 60 and

61 of RERAAct to the promoter for breach of his obligations under

RERA Act, 201 6

Defence of Promoter

4. Promoter defended the complaint by contending that

there were unavoidable circumstances due to which project could

not be completed within the due date. According to the promoter,

the due date of December,2017 as mentioned in an agreement for

sale was subject to extension on account of force majeure.

Promoter has contended that in the year 201s the contractor

abandoned the work of construction without any prior notice and

project was affected due to demonetization in the year 2016 and

due to application of GST in the year 2017. lt is contended that

promoter had duly informed the flat purchaser about the difficulties

in completing project and the extension of period for completion of

the project. lt is contended that allottee did not raise any objection

for extension of the said project at that time. The promoter denied

that he committed breach of obligations under RERAAct, 2016.

Decision of complaint

5. considering the rival cases and documents and

submissions made by both the sides before Adjudicating officer,
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MahaRERA, the Adjudicating officer passed finar order on

19.07.2018 and directed the promoter to pay interest at the rate of

10.05% p.a. on amount of Rs.39,24,442l- within one month and

also to hand over the possession of the flat and the costs of

Rs.20,000/-

Arqument of Appellant

6. Feeling aggrieved by the order of the Adjudicating

officer, appellanupromoter has preferred this Appeal. Ld. advocate

for the appellant mainly argued that the project could not be

completed on account of unavoidable circumstances. According to

him contractor left the construction work in the year 2015 and

thereafter, project was affected by demonetization in the year 2016

and on application of GST in the year 2017. He argued that all the

above mentioned reasons were beyond the control of the promoter

and there was no deliberate delay in completing the project. He

further argued that promoter registered the incomplete project with

MahaRERA Authority and the promoter is in process of getting

completed the said project as early as possible. According to him

period for completion of the project was extended initially up to

December,2019 and thereafter up to June, 2020 while making the

registration of the said project with MahaRERA. He further pointed

out that Adjudicating officer is having no jurisdiction to impose

punishment under Section 60 and 61 of RERAAct, 2016 as prayed

by the allottee and moreover, allottee is not entitled for the interest

at the rate of 18% p,a. as per Rules framed under the RERA Act,

2016.

Arqument of Respondent

7. On the other hand the Ld. advocate for the allottee
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supported the impugned order passed by Adjudicating officer.

According to him Adjudicating officer ought to have awarded

compensation of Rs.30,000/- to the allottee in view of Section 18

sub-Section 3 of RERA Act, 2016. He also argued that right to

recover interest on the period of delayed possession is acquired by

the allottee after application of RERA Act, 2016 with effect from

01 .05.2017 and allottee is justified in claiming the interest from the

promoter on the amount paid to him for period of delayed

possession. He requested to confirm the said order by granting

agreed interest as per registered agreement at the rate of 18% p.a.

and also by awarding compensation of Rs.30,000/- per month.

Determination of points of dispute

8. ln such circumstances, following points raise for my

determination.

POINTS

i) Whether the impugned order needs interference

in the Appeal ?

What Order ?ii)

My

below are as

FINDING

i)

ii)

REASONS

Point No.1 to 3

Partly affirmative.

Appeal is partly allowed.

Adm itted facts

The project namely Mantri Ventage was launched by

findings to the above points for the reasons stated

under :

I
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the promoter at Kharadi, Taluka Haveli, District Pune in the year

2015. Allottee decided to purchase the flat in the said project As

per terms agreed between the promotee and allottee agreement for

sale of the flat was registered on 25.08 2015. Agreed price of the

flat was Rs.66,18,6251-. Promoter agreed to hand over the

possession of the flat on or before December, 2017. Admittedly,

allottee has paid Rs.44,93,4031- towards price of the flat from time

to time to the promoter as per schedule of payment of price as

agreed between the parties. All most 65% amount of the price is

received by the promoter. However, the promoter could not

complete the project and could not hand over the possession of the

flat on or before December, 2017 . Admittedly promoter had

informed by letter in June, 2017 to flat purchasers including allottee

that due to some unavoidable circumstances there was a delay in

completing the project and so promoter extended the date of

completion of the project up to December, 2019. lt is true that there

is a clause in agreement for sale on the point of delay in completing

the project due to force majeure. At this stage I would like to point

out that as the project was incomplete on 01.05.2017 when RERA

Act, 2016 made applicable, promoter registered the said

incomplete project with MahaRERA. So project is governed by

RERA Act, 2016. Moreover, functions and obligations of promoter

and rights of allottee are also governed by provisions of RERA Act

2016.

Force Maieure

The definition of force majeure is given under Section 610.

of RERAAct, 2016. lt is as under :-

Explanation For the purpose of this
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section, the expression "force majeure" shall mean a

case of waf flood, drought, fire, cyclone, earthquake or

any other calamity caused by nature affecting the

regular development of the realesfafe project."

Now the grounds for delay as mentioned by Ld. advocate for the

appellant such as abandonment of the construction work by

contractor or demonetization or application of GST Act etc. will not

come within the ambit of force majeure. Clause 18 and 1g of an

agreement are in respect of the causes for delay in completing the

project. Moreover, the promoter was entitled for grace period of six

months for completion of the project in view of the causes of delay

as mentioned in clause 18. ln fact liberty was given to the

purchasers to withdraw from the project and to get back the amount

paid to the promoter along with the interest of 9o/o per annum on the

said amount in view of delay in completing the project.

Final order in complaint

The impugned order dated 19.07.2018 passed by the

Adjudicating Officer, MahaRERA is as under :

ORDER

"The respondents are directed to pay the interesf on

the amount of Rs.39, 24,442/- with simple interest at

the rate of 10.05% per annum since the date of

amount of received from the complaint to them on

time to time with effect from 01 .01 .2018 till the

realization of same and handed over fhe possession

of booked flat under the agreement 20.08.2015.

The respondents are directed to make the payment

of interest for delayed possess ion as sfafed above

11

1)

2)
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12.

within the period of one month srnce the date of this

order and continue to pay the same till handing over

fhe possession of booked flat'

3) The respondents are also directed to pay the amount

of Rs. 2O,OOO/- to the complaints towards the cost of

this litigation."

Application of Section 18 of RERA Act. 2016

complaint was filed by the allottee as per section 18 of

RERA Act, 2016. lt is seen from the copy of the complaint that

allottee has prayed for the relief as per Section 18(1) and Section

18(3) of RERA Act, 2016. Section 18(1) consists of two parts. ln

first part if the promoter fails to complete or is unable to give

possession in accordance with the terms of agreement for sale

then, promoter shall on demand liable to pay the amount received

from the allottee along with interest including compensation, if

allottee wishes to withdraw from the project. ln second part if

allottee does not intend to withdraw from the project, then the

promoter shall pay interest for every month of delay till handing over

the possession and interest shall be at the rate as may be

prescribed.

13. The present case falls in the second part. Allottee has

not withdrawn from the project inspite of delay in delivering the

possession. So as per parl.2 of Section 18(1) allottee is entitled to

recover the interest for every month default till handing over of the

possession. So, the time limit for handing possession was

Decemb er, 2017. However, project was not completed on or before

due date. Allottee is justified in claiming the interest from
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01 .01 .2018 onwards for every month default on the amount paid to

the promoter till allottee gets the possession.

Rate of lnterest

14. Allottee has claimed interest at the rate of 1g% per

annum from the promoter. The Ld. Adjudicating officer has granted

simple interest at the rate of 10.0s % per annum. The rate of

interest is determined as per Rule 18 of Maharashtra Real Estate

(Regulation and Development) (Registration of Real Estate

Projects etc.)framed under RERA Act,2016. Thus, rate of interest

will be the rate as fixed by State Bank of lndia framed for lending

the money to the general public. Since, allottee is entitled to claim

interest for every month of delay till getting the possession from

promoter as per Section 18(1)of RERAAct, 2016 the allottee can

claim the interest as per Rule 18 of Maharashtra Real Estate

(Regulation and Development) (Registration of Real Estate

Projects etc.) Rules 2017.

Compensation other than lnterest
15. Allottee has prayed for compensation of Rs.30,o0o/-

per month at the rate of 10% from January, 2019 from promoter.

According to the Allottee if possession would have been given as

per schedule time i.e. December, 2017, allottee might have fetched

amount of Rs.30,000/- per month by letting out such flat. Thus,

allottee is claiming compensation in terms of the loss of rent which

allottee might have gained by letting out the flat. ln fact as per

section 18 of RERAAct 2016, once allottee confirmed with project,

he is entitled to recover only lnterest for every month of delay in
handing over possession. This interest is nothing but the

compensation as observed by their Lordships in Neelkamal
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Realtors case Law writ petition No.273Tt2o1T decided on
06.12.2017. ln this case artottee has chosen to continue with the
project. once, allottee has not withdrawn from the project, then
allottee is entitted to recover interest for every month of detay till
getting the possession from the promoter. So, as per Section 1g
sub-section (1) allottee is not entifled to get compensation as
allottee has not withdrawn from the project. rn case the attottee
would have been withdrawn from the project then, allottee is
justified in claiming the return of the amount along with interest
including compensation as per section 1g sub-section (1) of RERA
Act,2016 which reads as under:

section 18 :Return of amount and compensation.
(1 ) lf the promoter fails to complete or is unable to give

possession of an apartment, plot or buitding _

(a) ln accordance with the terms of the agreement for
sale or, as the case may be, duly completed by

the date specified therein; or

(b)Due to discontinuance of his busrness as a devel-

oper on account of suspens ion or revocation of
the registration under this Act orfor any other rea-

son, he shall be liable on demand to the allottees,

in case the allottee wishes to withdraw from the

project, without preludice to any other remedy

available, to return the amount received by him in

respect of that apartment, plot, building, as the

case may be, with interest at such rate as may be
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prescribed in this behalf including compensation

in the manner as provided under this Act.

Provided that where an allottee does not intend
to withdraw from the project, he shail be paid, by
the promoter, interest for every month of delay, tilt

the handing over of the possession, at such rate

as may be prescribed.

(2)The promoter shalt compensate the atlottees in case

of any /oss caused to him due to defective titte of the

land, on which the project is being developed or has

been developed, in the manner as provided under
this Act, and the claim for compensation under this
sub-secfio n shall not be barred by timitation provided

under any law for the time being in force.

(3)lf the promoter fairs to discharge any other

obligations imposed on him under this Act or the

rules or regulations made thereunder or in accord-

ance with the terms and conditions of the agreement

for sale, he shall be liable to pay such compensation

to the allottees, in the matter as provided under this

Act.

16. Thus, as far as compensation is concerned, Allottee can

claim it under Section 18(2) for defective tifle of land on which
project is developed. Similarly, if promoter commits default of any
other obligation (not of delayed possession) under RERA Act,

Rules or Regulations, allottee can claim compensation under

Section 18(3) of RERAAct,2016 and Rules and Regulations made
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there under or in accordance with the terms and conditions of the

agreement for sale. ln the present matter, promoter has failed to

discharge his obligation of handing over the possession on or

before December,2017. So, promoter is liable to pay interest for

every month of delay in handing over possession to the allottees.

This is the only obligation which promoter has failed to discharge in

the present matter. Section 18 sub-section 3 of RERA Act, 201G

speaks about the failure of promoter to discharge any other

obligations. So Section 18 sub-Section (3) will have to be read with

Section 18 sub-Section 1 and sub-Section 2. We cannot read

Section 18 sub-Section 3 in isolated form. ln such circumstances,

claim of allottee for compensation does not fall within the ambit of

Section 18 sub-Section 3 of RERA Act, 2016. Assuming for the

sake of argument that allottee is entitled for compensation from the

promoter as per Section 18 sub-Section 3 of RERA Act, 2016, I

would like to point out that burden lies on the allottee to plead and

prove his case for recovery of compensation in view of Section 71

r/w Section 72 of RERAAct, 2016. Section 72 reads as under .-

72. Factors fo be taken into account by
adjudicating officer.

While adjudging the quantum of compensation
or interes| as the case may be, under section
71, the adjudicating officer shall have due
regard to the following factors, namely :-

(a)The amount of disproportionate gain or
unfair advantage, wherever quantifiable,

made as a result of the default;

(b)The amount of /oss caused as a resu lt of the
default;
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17.

18.

(c) The repetitive nature of the default;

(d)Such other factors which the adiudicating

officer considers necessa ry to the case in

fu rtherance of ju stice.

Unless alottee pleads and proves the above mentioned

factors for determining the quantum of compensation under Section

72 of RERA Act 2016, allottee is not justified for getting the

compensation on the basis of alleged loss of rent which might have

been fetched by letting out the flat if allottee would have got

possession on or before December,2017.

Penal Action

Allottee has also prayed for initiating penal action under

Section 60 and 61 of RERAAct against the promoter for committing

breach of his obligations under RERA Act, 2016. lt cannot be

ignored that as per Section 80 of RERA Act, 2016 no court shall

take cognizance of any offence punishable under RERAAct, 2016

or the Rules and Regulations made there under save on a

complaint in writing made by the Authority or by any officer of the

Authority duly authorized for that purpose. So RERAAuthority is the

competent authority and authorized to initiate the action of filing

complaint to the court for taking cognizance of the offence

punishable under RERA Act, 2016. Adjudicating officer is not

having jurisdiction to initiate such penal proceedings and to impose

punishment. ln fact such offences are triable only by the court which

is not inferior to the Court of Metropolitan Magistrate or judicial

Magistrate of the first class .

On the backdrop of above discussion if we consider the19.
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impugned order dated 1g.or.2o1g I woutd like to point out that Ld

Adjudicating Officer has correctly directed to make the payment of
interest for delayed possession. The Ld. Adjudicating officer
correctly directed to deduct Rs.4,62,g06/- from the said total

amount towards stamp duty and the allottee was entiiled to get

interest at the time as per Rule 18 of Rures of lnterest 201T for
every month default on the amount of Rs.39,24,442t-. ln such

circumstances, the impugned order needs no interference.

However, it is just and proper to direct that such interest amount

shall be adjusted against balance price of flat at the time of handing

over possession to the Allottee. So I answer points accordingly. ln

the result, I pass the following order.

ORDER

i)

ii)

iii)

iv)

Appeal is partly allowed.

The impugned order dated 19.07.2018 passed by

Adjudicating Officer, MahaRERA in Complaint

No.CC005000000011205 is confirmed by making

following addition.

The amount of interest for delayed possession as

directed above shall be adjusted against the balance

price of the flat if any at the time of handing over the

possession of the flat by promoter to the allottee.

Parties to bear their respective costs of the Appeal.

rs;;ffi;o'li;ii-'3
JUDICIAL MEMBER,

Maharashtra Real Estate
Ap pel lateTri b u na l, (Ma ha RE RA)

Mumbai.11 .03.2019.
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